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Wi t ho ut  a  c o n t r a c t  y o u  wi l l  ne v e r  a c q ui r e  y o ur  d r e a m ho m e .
The  d e t a i l s  o f  c o nt r a c t s  ma y  b e  t e d i o us , t i r e s o me  a nd 
d o w nr i g h t  c o n f u s i n g ,  b u t  t h e y  a r e  t h e  f i n a l  p r o t e c t i o n  i n  t h e 
s t r ug g l e  t o  g e t  t he  s t a nd a r d  o f  ho us i ng  y o u e x p e c t .  Ta k e  c a r e ,
learn how to read the fine print.

CONTRACTS, CONTRACTS AND MORE CONTRACTS
Th i s  b o o k  i s  a b o u t  g e t t i n g  t h e  b e s t  v a l u e  o u t  o f  t h e  l a r g e s t  i n v e s t me nt  mo st 
f a mi l i e s e v e r ma ke . Tha t  i nv e s t me n t  in v o lv e s  co n t r ac t s . Somet ime s se v er al 
c on tr ac t s. A co nt ra c t to  re pa y a  l oa n , to  p u rc ha s e land, to engage a solicitor, to hire
an architect, to obtain insurance c o v e r ,  a n d  t o  c o n t r a c t  w i t h  a  b u i l d e r . 

The law of contracts is sometimes mysterious. However, after finding out
whether you can pay for it, it is essential to understand t h e  p r o c e d u r e s  o f 
c o n t r a c t i n g  f o r  i t . 

Th i s  c h a p t e r  i s  d i v i d e d  i n t o  t h e  f o l l o wi n g  s e c t i o n s : 

• Pu r c h a s i n g  p r o p e r t y 
• S t r a t a  t i t l e 
• Re t i r e me n t  h o u s i n g  c o n t r a c t s 
• Co n s t r u c t i o n  c o n t r a c t s 
• Co n t r a c t s  f o r  p r o f e s s i o n a l  s e r v i c e s 

'Pur c h a si n g  pr o p er t y ' a p p l ie s  t o a l l  h o u si n g  ch o i c es , a s d o e s 'Con tracts for
professional services', unless you intend to transact your o wn  l e g a l  a f f a i r s . T h e 
o t h e r s  a r e  s p e c i f i c  t o  p a r t i c u l a r  h o u s i n g  c h o i c e s . P i c k  a n d  c h o o s e  a s  s u i t s  y o u r 
h o u s i n g  d e c i s i o n s .

TRAVEL WITH AN EXPERT
Th e wo r ld  o f  t h e  l a w, c o n t ra c t s , c o u rt s , s o l i ci t o r s a n d  b a r r is t e rs  i s  a s  c omp l e x a s 
a n y f i e ld  o u ts i d e o u r  p e r s on a l  ex p e r ie n c e a n d  e x p e rt i s e . Somet ime s it  ca n se e m li k e
t ra ve ll i ng  i n  a  f or e ig n c ou nt ry , wit h  i ts  different language, special rules and
procedures before you can exchange money for property, and strange government
taxes and r eg ul at i on s, wh ic h, if  n o t ab id e d by , c an  l a nd  y o u in  d i ff ic u lt ie s, or  e v e n 
l o s s  o f  r i g h t s .

Th is  c h ap t e r  i s  no t  a n 'e x pe r t 's l e g al  t ra v e l  g u i d e' o f  t h e  la w of  c o n t r a c t s  a s  t h e y 
a p p l y  t o  p r o p e r t y  a n d  b u i l d i n g . I t  i s  a n  a r c h i t e c t ' s 



a d vi c e  on  s o me  o f t h e  i s s u es  f a ci n g  th o s e i n v ol v e d  i n  p ro p e r ty  o r building
contracts, and how to go about becoming an informed c o n s u m e r  o f  t h e  n e c e s s a r y 
l e g a l  s e r v i c e s . Fi n d i n g  e x p e r t  'l e g a l '  a d v i c e  c a n  o f t e n  b e  a  c h a l l e n g e  i n  i t s e l f .

The place to start, after reading this chapter, is with a solicitor e x p e r i e n c e d  i n 
t h e  p r e p a r a t i o n  a n d  i n t e r p r e t a t i o n  o f  t h e  c o n t r a c t s  y o u n e e d t o  us e . As  i n a n y 
p r of e s s io n  t he r e  a r e  so l i c it o r s  wh o  ha v e  s p ec i a l is e d  in  t he s e  ty p e s  o f  c on t r a ct s ;  a n d 
t h os e  who  h a ve  s p ec i a l i se d in  ta xa t io n la w, fa mil y la w, co r po ra te  la w, c ri mi na l  l aw.
The se  a r e n o t  t h e  sp e c ia l i s ts  y o u a r e  s e e k in g . Yo u  ne e d  a s o l ic i t o r e x pe r i e nc ed  i n 
t he  l aw of  p r op er ty , t he  la w of  bu il d in g co n tr ac t s, t he  le ga l  i s s u e s  a s s o c i a t e d  wi t h 
r e t i r e me n t  l i v i n g .

T r a v e l  w i t h  a n  e x p e r t  w h e n  i t  c o me s  t o  c o n t r a c t s  f o r  b u y i n g  o r  b u i l d i n g 
h o u s i n g .  T h e  c o s t  o f  d o i n g  o t h e r w i s e  c a n  b e  e n o r m o u s . 

PURCHASING PROPERTY
Wh e t h e r  b u y i n g  l a n d , a  d e t a c h e d  h o u s e ,  a  s t r a t a - t i t l e d  u n i t  o r  t o w n h o u s e , o r  a 
r e t i r e me n t  u n i t ,  i t  i s  t h e  l a w  o f  ' r e a l  p r o p e r t y ' o r  ' l a n d  l a w ',  t h a t  g o v e r n s  y o u r 
p u r c h a s e . 

Th e v a r ia t i o ns  o f t h i s l a w f r o m St a t e t o  St a t e c a n no t  b e c o v er e d  h e r e . Th e s e 
v a r i a t i o n s  c a u s e  d i f f e r e n c e s  i n  t h e  f o r ms  o f  c o n t r a c t s , a n d  t h e  p r o c e d u r e s 
a d o p t e d  b y  s o l i c i t o r s  o r  a g e n t s . 

E S S E N T I A L  I S S U E S 
T h e  e s s e n t i a l  a s p e c t  o f  y o u r  p r o p e r t y  p u r c h a s e  i s  t h a t  i t  i s  a n  e x c h a n g e  o f 
r i g h t s  a n d  d u t i e s ,  i n  r e t u r n  f o r  mo n e y .

R I G H T S 
The  right  to us e and enjoy the la nd, wh at is below the la nd (ex cludin g min in g r ig ht s ),
t he  a ir s pa ce  di re ct l y ab o ve  t he  la nd , a nd  t h e co n te nt s o f  t h e  l a n d  s u c h  a s  b u i l d i n g s , 
l a n d s c a p e , f e n c e s ,  d r i v e s ,  e t c .

D U T I E S 
The  d ut i es  t o  u se  t h e pr o pe rt y o nl y i n ac co r da nc e  wit h t he  l a ws  a nd  re gu l at io ns 
g ov er ni n g th e  t yp e o f pr o pe rt y whi ch  ha ve  b e en  d e vi se d b y  F e d e r a l ,  St a t e  a n d 
L o c a l  g o v e r n me n t s , a n d  a s  t h e y  m a y  b e  changed from time to time.

T I T L E S ,  LE A S E S  AN D  LI C E N C E S 
In  e xch ang e for  th e agr eed  p urc has e pri ce yo u r ece iv e a  't it le' wh ic h may come in a
variety of forms:
• Tor rens Title ( invent ed by Robert  Tor rens, Collec tor of  Custo ms in Sou th 

Aus tr al i a in  18 58 )
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• Ol d  Sy s t e m Ti t l e  ( d e r i v e d  f r o m t h e  Ki n g s  o f  En g l a n d ) 
• C r o w n  La n d  T i t l e  ( b e s t o w e d  b y  t h e  M o n a r c h  t h r o u g h  t h e  St a t e 

Go ve r n men t s ) 
• Strata Title
• Compa ny  Ti tl e 
• Cluster Title

The last four titles are used in home unit apartments, townhouse a n d r e t ir e me nt 
h o us i n g  d e v e lo p men t s . I n  a dd i t i on , man y  ch a r i ta b l e  and religious organisations
use a variety of leases and licences to g ov er n t he  r i gh t to  re si d e in  t h ei r r et ir eme nt 
h ou si ng  in  e x ch an ge  fo r a  p a y m e n t  o f  a  p r e m i u m  o r  l o a n  t o  t h e  o r g a n i s a t i o n .

CONTRACT OF PURCHASE
The  c on t ra ct  of  p ur c ha se  se ts  o u t to  id en ti f y th e  p ro pe r ty , ( so  t he r e is  n o 
d i s a g r e e m e n t  a b o u t  wh a t  i s  b e i n g  s o l d  a n d  b o u g h t )  n o t e s  t h e  p r ic e  b ei n g  pa i d ,
a n d s e t s c e r ta i n  c o n d it i o n s f o r  t h e  b e ha v i o ur  o f  t h e  s e l l e r  a n d  b u y e r . 

C H E C K I N G  AN D  SE A R C H I N G 
Th e des cri pt ion  of  t he pro pe rty , a nd  th e c on dit ion s gov ern in g i ts us e, mu st  b e 
c a re f u l ly  e x ami n ed  a n d c h e ck e d  pr i o r  t o  co mp l et i o n  o f  t he  contract. These can
decisively affect the rights and interests of the b u ye r . De p e n di n g  o n  Sta t e  an d 
l o ca l  c on d i t io n s  t h e r e i s  a n e e d t o  o b t a i n  a n d  c h e c k  t h e  f o l l o wi n g : 
• T h e  t i t l e  t o  e n s u r e  i t  i s  i n  o r d e r . 
• Th e  v a l u a t i o n  o f  t h e  p r o p e r t y  wh i c h  wi l l  a f f e c t  f i n a n c i n g .
• Th e  l a n d  z o n i n g  g o v e r n i n g  u s e  o f  t h e  p r o p e r t y .
• A survey setting out the shape, dimensions, buildings, easements o n  t h e  l a n d 

a n d  o t h e r  p h y s i c a l  a s p e c t s .
• A l l  r a t e s  c e r t i f i c a t e s  t o  e n s u r e  t h e y  h a v e  b e e n  p a i d  t o  d a t e .
• Se we r a g e  a n d  d r a i n a g e  d i a g r a ms  t o  d e t e r m i n e  w h e r e  t h e  d r a i n s  r u n ,  a n d  i f 

t h e y  a r e  c o n n e c t e d  t o  t h e  ma i n  s e w e r . 
• An  i nsp ect io n r epo rt  by  an  a rch ite ct , b uil de r o r Bui lde rs Li cen sin g Bo ar d 

i n sp e c t or  d e sc r i bi n g  th e  p hy s i c al  c o nd i t io n  o f t h e  p r o p er t y  a n d  i t s  b u i l d i n g s .
• A p e s t  i n s p e c t i o n  r e p o r t  d e s c r i b i n g  a n y  e v i d e n c e  o f  wh i t e  a n t  o r  o t h e r  i n s e c t 

i n f e s t a t i o n  o r  d a m a g e .
•  A  l a n d  t a x  c e r t i f i c a t e  t o  c h e c k  t h e  t a x  c h a r g e d  o n  t h e  l a n d . 



• St a t e m e n t s  a n d  m a p s  f r o m g o v e r n me n t  d e p a r t me n t s  c o n t r o l l i n g  main roads,
electricity, health, railways, education, mines, mines s u b s i d e n c e ,  p i p e l i n e s , 
h i s t o r i c  c o n s e r v a t i o n ,  n a t i o n a l  a n d  s t a t e  p a r k s ,  c o a s t a l  p r o t e c t i o n ,  w a t e r 
r e s o u r c e s , a g r i c u l t u r e ,  t e l e c o mmun ic at i on s, et c. t o  c he c k wh et h er  t h ey  h av e 
p la ns , r eg ul a ti on s o r c h a r g e s  w h i c h  ma y  e f f e c t  t h e  u s e  o f  t h e  p r o p e r t y . 

Th e s e  c h e c k s  a r e  e s s e n t i a l , a n d  s h o u l d  b e  c a r r i e d  o u t  t o  t h e  ma xi mu m e x t e nt 
p o ss i b l e b e f or e  th e  b uy e r  is  b o un d  b y t h e c o n tr a c t , i.e. before contracts are
exchanged. In some States it is now the r e s p o n s i b i l i t y  o f  t h e  v e n d o r  t o  p r e s e n t 
e v i d e n c e  o f  s u c h  s e a r c h e s . 

C O N F L I C T S  OF  I N T E R E S T 
Th e se ll er's a nd  bu yer 's  in ter es ts may  n ot alway s c oin ci de. Ob vi ous ly the seller
wants the highest price obtainable, the buyer the lowest, a n d  t h e  r e a l  e s t a t e  a g e n t 
t h e  q u i c k e s t  s a l e  p o s s i b l e .

The  b uy e r's s ol ic it o r wa n ts  t he  fu ll e st  d is c lo su r e of  t h e de s cr ip ti o n of  th e
p ro pe rt y , an d  t he  c o nd it i on s go v er ni n g it s u se  b e fo re  a g re ei n g to the buyer signing
the contract. The seller's solicitor will want c o mp l e t i o n  o f  t h e  c o n t r a c t  t o  s a t i s f y 
t h e  i n t e r e s t s  o f  t h e  s e l l e r . 
The five parties, seller, buyer, real estate agent, and seller's and b u ye r 's  s o l i ci t o rs 
a l l h a v e i n t er e s ts  t h at  ma y c o n fl i c t . Th e p r o ce s s  of  s el li ng  an d b uy in g i s of t en  f il l ed 
wit h an x ie ty , a t le a st  f o r bu ye r  a nd  s e l l e r . B o t h  o r  e i t h e r  ma y  w o n d e r : 

• Am  I  g e t t i n g  t h e  b e s t  p r i c e  o r  i s  t h e r e  a n o t h e r  b u y e r  j u s t  a r o u n d  t h e  c o r n e r 
w h o  w o u l d  p a y  mo r e ? 

• Have the real estate agents done their job properly or, for the p u r p o s e  o f 
g e t t i n g  a  q u i c k  s a l e ,  f a i l e d  t o  f u l l y  i n f o r m e i t h e r  t h e  b u y e r  o r  s e l l e r ? 

• I s  t h e  p r o p e r t y  w o r t h  wh a t  I 'm p a y i n g , o r  a r e  t h e r e  s o me  h i d d e n  d e f e c t s  I 
d o n ' t  k n o w a b o u t ? 

• Are  the s ellers  fair din kum, o r are they a lso ne gotiat ing wi th two  or t hr ee  o t he rs 
f or  a  h i gh er  pr ic e, or  a  qu ic ke r  s al e , an d a m I g oi ng  t o  b e  g a z u m p e d ,  i . e . 
b e a t e n  b y  a  h i g h e r  b i d  a f t e r  I  t h o u g h t  a n  a g r e e m e n t  h a d  b e e n  r e a c h e d  o n 
t h e  p r i c e ? 

• C a n  I  r e a l l y  f i n a n c e  t h i s  p r o p e r t y  p u r c h a s e  a n d  w i l l  t h e  b a n k s , b u i l d i n g 
s o c i e t i e s , o r  wh o e v e r , a p p r o v e  t h e  l o a n  I  wa n t ? 

• Wi l l  I  b e  a b l e  t o  s e l l  my  p r e s e n t  p r o p e r t y  f o r  t h e  p r i c e  I  n e e d  i n  time to pay
for this one without having to find bridging finance?

Al l  t h e s e  a n d  o t h e r  q u e s t i o n s  c a n  m a k e  b u y i n g  p r o p e r t y  a n  un pl eas ant 
ex pe rie nce . Some o f the  an xi ety  ca n be rel ie ved  if  y ou do yo ur homework , c he ck
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pr op ert y v al ues , f in anc e, yo ur hou si ng nee ds  a n d  wi t h  y o u r  s o l i c i t o r  b e f o r e 
d e c i d i n g  y o u  w a n t  t o  b u y  t h i s  p a r t i c u l a r  p ro pe rt y .

Th e ris k o f bei ng ga zu mpe d, wh ere  no t ill ega l, ca n b e red uce d by b e i n g  r e a d y  t o 
mo v e  v e r y  q u i c k l y  t o  c o mp l e t e  t h e  c o n t r a c t  a f t e r  ini tially  agree ing to  buy. This
mea ns hav ing yo ur fin ance a nd sol icitor  well organised. However, in complex
property sales, the title, and n e ed  f o r s e a rc h e s a n d  o b t a in i n g  c e r t if i c at e s  fr o m
a u th o r i ti e s , ma y  cau se leg itimat e dela ys. Be ing wel l-prep ared d oes, h owever , help 
and  i s  l i k e l y  t o  p l a c e  y o u  i n  a  s t r o n g e r  b a r g a i n i n g  p o s i t i o n . 

E A S E M E N T S ,  C O V E N A N T S  AN D  OT H E R  RI G H T S 
Ma n y  p r o p e r t i e s  h a v e  e a s e m e n t s , c o v e n a n t s  a n d  o t h e r  r i g h t s  c o n t r o l l i n g  u s e  o f 
t h e  p r o p e r t y .

Ea se me n ts  wi ll  b e s h o wn  o n  t h e  t h e t i t le  a n d t h e s u r ve y  a nd  g i ve  o t h e r s  r i g h t 
t o  u s e  p a r t  o f  y o u r  p r o p e r t y  f o r  s u c h  p u r p o s e s  a s : 

• P a s s a g e  o f  p e r s o n s  o r  v e h i c l e s 
• Pa s s a g e  o f  wa t e r , u s u a l l y  i n  p i p e s 
• Ob t a i n i n g  l i g h t  i n t o  p o r t i o n  o f  t h e i r  b u i l d i n g 
• Ob t a i n i n g  a i r  i n t o  p o r t i o n  o f  t h e i r  b u i l d i n g 
• Su p p o r t i n g  p a r t  o f  t h e  a d j o i n i n g  p r o p e r t y 

So me t i mes  t i tl e s  wi l l  b e  c on d i t io n e d  b y  co v e n an t s  re s t r ic t i n g t h e siz e of b uildin gs
and  the materia ls out  of wh ich th ey can  be bu ilt. The c o ve n a n ts  ma y p r ev e n t  y o u 
f r om b u il d i n g a b ov e  a  c e r t ai n  h ei g h t  o r  on certain parts of the land, so as to retain
the rights of others to a view.

C e r t a i n  p a r t s  o f  a  p r o p e r t y  m a y  b e  s h a r e d  i n  c o m m o n  w i t h  a d j o i n i n g 
o w n e r s  s u c h  a s  f e n c e s , p a r t y  w a l l s ,  a n d  i n  t h e  c a s e  o f  St r a t a , Co mp a n y , Cl u s t e r 
t i t l e , t h e  b u i l d i n g  s t r u c t u r e , s e r v i c e s , c o mm o n  a r e a s , l a n d  a n d  f i x t u r e s .

Th e b u y er  s h ou l d  b e  a wa r e  of  a l l s u c h e a se me n ts , c ov e n a nt s  a nd  c o m mo n 
p r o p e r t y  t o  m a k e  c e r t a i n  t h e y  k n o w t h e  c o n d i t i o n s  t h a t  a p p l y  t o  t h e i r  u s e  o f  t h e 
p r o p e r t y .

STRATA TITLE
Al l  h o me  u n i t s , v i l l a  u n i t s , t o w n h o u s e s , a p a r t me n t s  a n d  ma n y  re ti rement  u nit s,
wi ll  be  so ld  un der  Stra ta, Clus ter  o r Comp an y t itl es . All  t he s e fo r ms  o f t it le  wi ll 
r eq ui re  th e c he ck in g  a nd  se ar ch e s, a n d in vo l ve  t h e sa me  po te n ti al  c o nf li c ts  o f
i nt er es t s me n ti on ed  ab ov e , as  we ll  a s  t he  n e ed  t o  c on si d er  t h e sp ec i al  f a ct or  o f  l eg a l
r el at io n s wi t h your neighbours.

Fo r t h e  p r o s pe c t iv e  b uy e r  th i s  me a n s  l e g al  r e la t i o ns  wi th  a l l o t he r  title holders
in the development. Title holders may be residents, absentee landlord investors
renting the unit, the developer holding u n s o l d  u n i t s , a n d  mo r t g a g e e s  w i t h  f i r s t 



mo r t g a g e e 's  r i g h t s .
Th e l e g al  r e la t i on s  a re  d e sc r i b ed  i n  t h e  t i t l e, t h e b y - la ws , a n d  t h e  mi n u t es  o f  t h e 

b o dy  c o rp o r a te  o r t h e  b o a r d o f  di r e c to r s ' me e ti n g s . The se , a lo ng  wi th  t h e mi n ut es 
a nd  a cc o un ts  of  t he  bo dy  co rp or a te  o r  t h e  c o mp a n y , t h e  i n s u r a n c e  p o l i c i e s , t h e 
St r a t a  P l a n  a n d  U n i t  En t i t l e me n t , p r o p e r t y  m a i n t e n a n c e  c o n t r a c t s , a n d 
p e r f o r ma n c e  o f  t he  man a gi ng  ag en t, if  o n e ha s b ee n a pp oi nt e d, n e ed  t o b e
e xa mi ne d  t h o r o u g h l y  b y  b o t h  y o u ,  a n d  y o u r  s o l i c i t o r .

Pro pe rt y  mai n te na nc e  r eq u ir es  c a re fu l  a tt en t io n. Fl at s, ho me  un it s, townhouses,
high-rise apartments and retirement villages are more c o mp l e x  b u i l di n g s t h a n
p r iv a t e  h o me s. The  p r op e r t y ma i nt e n a nc e  in v o l ve s  t he  g r ou n d s  a n d  g a r d en s , as 
we ll  a s  t h e  bu i l di n g s  a n d  th e i r  electrical, water, drainage, ventilation, security and
lift services. Repairs can sometimes involve tens or hundreds of thousands of
dol lars.

In buying into this type of title it is important to chat to some of y o u r  f u t u r e 
n e i g h b o u r s , a s  we l l  a s  t h e  s e c r e t a r y ,  t r e a s u r e r , a n d  man ag in g  a ge n t, t o g et  a  fe el 
f or  h ow we ll  th e pr o pe rt y  h as  b e en  managed and maintained. You have interests,
rights and duties in b ot h yo u r un i t an d i n th e  t ot al  co mp l ex . It 's imp or ta nt  to  g e t to 
k no w t h e m  b e f o r e  y o u  ma k e  t h e  f i n a l  c o mm i t m e n t . 

RETIREMENT HOUSING CONTRACTS
Th er e  i s n o  un i f or m f or m o f c o n tr a c t s f o r b u y in g  i nt o  r et i r e me n t  ho us ing .
De pe ndi ng on  th e t yp e o f or ga nis ati on  ownin g the  vi ll age , y ou  ma y  f i n d  a n y  o n e  o f 
t h e  f o l l o wi n g  a r r a n g e m e n t s : 

• Li fe time l ea ses 
• Interest-free loans and licences
• D o n a t i o n  c o n t r a c t s 
• 99 or 199 year leaseholds
• St ra t a  ti t l e 
• Company t itle

You  may n ot hav e a ch oice a s to a  form of con tract. For t hose who h av e own ed 
t he ir  o wn ho me, i t i s imp or ta nt  to  h a ve  t he  di ff e re nc es  car efully  expla ined t o you,
and  to re ad the  contr act fo r your self, even t h ou g h  th e y  ar e  of t e n  wr i t te n  i n a  s ty l e 
d i ff i c u lt  f o r t h e l a y ma n  t o understand. The fine print may contain many different
ways of arr anging  right s and duties  with which you ma y be u nfamil iar. Many o f  t h e 
r i g h t s  e n j o y e d  u n d e r  f r e e h o l d  t i t l e  c o mm o n  t o  s u b u r b a n  h o m e s  a r e  s i g n i f i c a n t l y 
a l t e r e d  i n  t h e s e  o t h e r  f o r m s  o f  t i t l e .
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R E T I R E M E N T  H O U S I N G  I S  AL S O  A SE R V I C E  CO N T R A C T 
Buy in g r et ir e me nt  h o us in g  n ot  o n ly  i n cl ud es  pu rc h as in g t he  r i gh t to  o c cu p y 
p r op e r t y, b u t a l so  t h e r i g ht  t o  d e l i ve r y  o f  s er v i c es . The  t i tl e  co mb i ne s  l eg a l 
i n vo l v e me n t  wi t h  a  c o rp o r a te  b o dy , b e i t  a  c h ur c h , t r u s t e e  c o mp a n y  o r  b o d y 
c o r p o r a t e , a s  we l l  a s  a  c o n t r a c t u a l  d e p e nd e n c y o n  th a t  b o d y  t o  d el i v e r s u p po r t 
s e rv i c e s wh e n y o u n e e d t h e m. As s e s s i n g  y o u r  p r o p e r t y  i n v e s t m e n t  r e q u i r e s 
u n d e r s t a n d i n g  t h e  l e g a l  r i g h t s  a n d  r e s p o n s i b i l i t i e s  o f  b o t h  t h e  p u r c h a s e r  a n d 
ma na g e men t  s er v i ce , a s we l l a s  as s e s sme n t o f  th e  r el i a b il i t y , f i na n ci al  vi abi li ty, an d
st ab ili ty of  th e or ga nis ati on  pr ovi di ng the  mana geme n t  a n d  s e r v i c e s . 

The  varie ty of legal arrang ements , as well as  the d ifferi ng org anisat i on s  i nv o l v ed 
i n  p r o v id i n g  s e r vi c e s , ma k es  s u ch  a s se s s me n t  mo r e  di f f i cu l t  th a n  o t h e r f o r ms  o f 
p r op e r t y p u r ch a s e. I t  r e q u ir e s  ca r e f ul  c o n s i d e r a t i o n  b y  y o u r  l e g a l  a d v i s e r s . 

Let's start with some simple definitions of the types of contracts y o u  ma y 
e n c o u n t e r .

TYPES OF CONTRACTS
L I F E T I M E  LE A S E S 
Lif et ime  l ea s es  a ll o w oc c up an cy  fo r l if e, o r  t he  li fe  o f  t he  su rv iv o r of  a  c o u p l e .
Pa y me n t  i s  n o r ma l l y  a t  t h e  ma r k e t  v a l u e  o f  t h e  p r o p e r t y  an d the  le as e p rov id es
yo u wit h a  s ecu re ti tle . Lif eti me le ase s p ro vid e a  re t u r n o n  yo u r  i n v e st me n t, wh et h e r 
b y  s a l e  o r  r ep a y me n t  by  t h e or ga nis ati on  at  th e time y ou  mo ve ou t, les s any  ag re ed
de du cti ons  f or s er vi ce s . Th e  Sta te 's La n dl or d a nd  Te na nc y Act s wil l al s o ha v e an 
e f f e c t  o n  t h e  c o n d i t i o n s  o f  o c c u p a n c y . 

I N T E R E S T - F R E E  LO A N S  AN D  LI C E N C E S 
By  l e n d in g  t he  o r ga n i s at i o n  o wn in g  t he  h o us i n g  a n  a gr e e d a mo un t , interest-free
loans provide you with a licence to occupy the r e s i d e n t i a l  u n i t .  Th e  o r g a n i s a t i o n 
wi l l  g e n e r a l l y  r e p a y  a l l , o r  a  proportion of the loan when you depart, subject to
the terms of the a g r e e me n t  c o n c e r n i n g  p a y me n t  f o r  s e r v i c e s .

D O N A T I O N  CO N T R A C T S 
You donate an agreed sum of money in exchange for the right to occupy a
residential unit and receive services, although there may als o be s ervice  charg es.
You  gener ally will no t rece ive an y repa yment upon moving out.



9 9  OR  19 9  YE A R  LE A S E H O L D S 
Lea se ho l ds  a r e us ua l ly  f o r 99  o r  1 99  ye ar s, ca n b e bo ug h t an d  s ol d, a n d p r o vi d e 
y o u wi t h a  s ec u r e i n t er e s t , s u b je c t  to  a ny  La nd l o r d a n d  Ten an ts  Ac ts . Ser vi c e
c ha rg es  ma y b e de du c te d f ro m th e  s al e  p ri ce , c h a r g e d  f o r  s e p a r a t e l y , o r  i n v o l v e  a 
c o m b i n a t i o n  o f  b o t h  me t h o d s .

S T R A T A  TI T L E 
In principle the same as strata title for home units, townhouses or apartments,
except that the body corporate will also be responsible f o r  o r g a n i s i n g  t h e  d e l i v e r y 
o f ,  a n d  c h a r g i n g  f o r , s e r v i c e s .

C O M P A N Y  TI T L E 
Yo u  b e c o me  a  s h a r e h o l d e r  wi t h  a l l  o t h e r  r e s i d e n t s  i n  o wn i n g  a  co mp any  th at 
owns  th e b ui ldi ngs  a nd pro vi des  th e ser vic es . The le gal  d o c u me n t s  d e s c r i b i n g 
t h e s e  k i n d s  o f  c o n t r a c t s  a r e  o f t e n  m o r e  co mp lex , a nd  va ry ac cor din g to the  t ype  of 
or ga nis ati on  bu ild in g t he ho usi ng an d p rov id ing  th e ser vic es . Serv ic e c har ge s will  b e
on  t op of p u r c h a s e  p r i c e .

E S S E N T I A L  DI F F E R E N C E S 
Th e e s s en t i a l d i ff e r e nc e s  ar e  b et we e n c o mmu n i ty , c ha r i t ab l e  an d  re l i g io u s 
o r ga n i s at i o n s ( wh i c h  g e n e ra l l y r e t ai n  o wn e r s hi p  o f t h e property and provide the
organisation necessary for service delivery), and commercial organisations (which
develop and sell the h o us i n g  a n d  se r v ic e  o r ga n i s at i o n  t o t h e  r e s i de n t s, l e av i n g  i t  i n
t h e h a n d s  o f  t h e  o wn e r s  t o  r u n  t h e i r  o w n  a f f a i r s ) . 

So m e t i me s , i n  t h e  l a t t e r  c a s e , a  Tr u s t e e  o v e r s e e s  c e r t a i n  l e g a l , a c c o u n t i n g  a n d 
ma n a g e me n t  s e r v i c e s  i n  a d d i t i o n  t o  t h e  B o d y  Co rp o r a te  o r  Co mpa n y  hi r i n g i t s 
o wn ma n ag e me nt  s ta f f . I n  s ome  c as e s  th e  de v e l op e r  re t a i ns  a n  o n g oi n g  in t e r es t  i n
t h e ma n ag e me nt  and  servi ces.

ADVANTAGES AND DISADVANTAGES

S E C U R I T Y  AN D  RE T U R N  ON  I N V E S T M E N T 
Su bj e c t  t o  r ea d i ng  t h e f i n e p r i nt , a ll  b ut  I n te r e s t- Fr e e Lo a ns  a nd  Li ce nce s, an d
Do na tio n Con tra cts  p rov ide  s ome  fo rm of  se cu rit y o f t e n u r e  o r  t i t l e  a s  p a r t  o f  t h e 
c o n t r a c t .  T h e s e  t w o  e x c e p t i o n s  r e l y  mo re  on  th e goo dwi ll  of  th e commun it y,
ch ar ita ble  o r r eli gi ous  o rg an is a ti on  to  e ns u re  y o ur  r ig h ts  o f  r es id e nc e. Yo u ge n er al l y
h av e n o  l e g a l  i n f l u e n c e  o v e r  t h e  ma n a g e me n t  d e c i s i o n s  o f  c o mm u n i t y ,



52 SIGN A CONTRACT

c ha ri ta b le  o r  r el ig i ou s o rg an iz a ti on s . De pe n di ng  on  t he  ex ac t  c on di ti on s o f t he  ti tle 
go ve rni ng pa yme nt fo r s erv ic es, St ra ta and  Comp any  Tit le , Lif et i me  Lea s es  a n d 99 
o r 19 9 y ea r Lea se ho l d us u al ly  p r ov id e  f o r a  mar k e t  r e t ur n  u po n  s al e  o f t h e  u n i t, l e ss 
a n y d e f er r e d  s e r vi c e  c h a r g e s  o r  o t h e r  a g r e e d  d e d u c t i o n s . 

T h e  s e c u r i t y  o f  y o u r  i n v e s t m e n t  i s  a l s o  d e p e n d e n t  u p o n  t h e  financial
viability and management expertise of the organisation o wni n g  or  r u nn i n g t h e 
p r op e r t y a n d  s e r vi c e s . Sh o ul d  t ha t  o r ga n i s at i o n  r u n  i n t o  f i n a nc i a l  d i f f ic u l ti e s , y o u r 
i n ve s t men t  a nd  t he  f u tu r e  a va il ab i li ty  of  s er v ic es  co ul d b e at  ri sk . Hav e y ou r
s ol ic it o r ex p lo re  t h i s  i s s u e .

M E T H O D S  OF  P A Y I N G  FO R  SE R V I C E S 
The se  v a ry  f r om mon t hl y p ay me nt s  t o d ef er re d  p ay men ts  b e in g s u bt r a c te d  f ro m th e 
r e sa l e  pr i c e , a n d ma y  i n c l ud e  v ar i o u s c o mb i n a ti o n s  o f  t he  t wo me th o d s . Su c h
a r ra n g e me n t s  wi l l d e p en d  p ar t l y  o n  t he  t it l e , l e a s e o r  l i ce n c e  a n d  pa r t ly  o n  t h e 
f i na n c i al  ma na g e me n t  me t h o ds  p r ef e r r ed  b y t h e  o r ga n i s at i o n  p r o vi d i n g t h e 
s e rv i c e s. Th e a mou n t  pa i d  is  a l so  p r op o r ti o n a l t o  th e  s er v i c es  p ro v i d ed . The  mo re 
s e rv i c e s t h e  h i g he r  t he  c o st . ( Se e  a ls o  Ch a p t er  1 8 , 'Bu yi n g  fo r  Ret ir eme nt '.) 

R E S A L E  OF  TH E  UN I T 
Wh e n  y o u  b o u g h t  y o u r  h o u s e  o r  h o me  u n i t  y o u r  e x p e c t a t i o n s  o f  s el li ng  we re 
g ov er ne d  o nl y  b y th e  mar k et  c on d it io n s an d t he  t i tl e of  t h e  p r o p e r t y . 

Wit h re t ir eme nt  h ou s in g, yo ur  f r ee do m t o re s el l may  b e s ub je c t to  f u r t h e r 
c o n s t r a i n t s  s u c h  a s : 

• Th e i n t er e s t  t h e  p r o p er t y  an d  man a g e me n t  o r ga n i s at i o n  h a s  i n  t he  res ale;
• T h e  p a y m e n t  o f  m a i n t e n a n c e  f e e s  d u r i n g  t h e  p e r i o d  wh i l e  i t  i s  unsold;
• Re p a y me n t  o f  a n y  d e f e r r e d  s e r v i c e  c h a r g e s ; 
• R e t e n t i o n  o f  a n  a g r e e d  p e r c e n t a g e  o f  c a p i t a l  g a i n  o r  o r i g i n a l  p u r c h a s e 

p r i c e  b y  t h e  d e v e l o p i n g  o r g a n i s a t i o n ; 
• Th e r e p ut a t i on  i n t h e  ma r k et  p l ac e  o f t h e o r ga n i s at i o n  o wn in g  t he  h o u s i n g  a n d 

p r o v i d i n g  ma n a g e m e n t  a n d  s e r v i c e s .

Re sa le may  b e n ece ss ary  to  move  in to  a hos te l o r n ur sin g ho me , o r i n th e e ve nt 
o f yo u b ec omi ng  d is s at is f ie d wi t h th e  s it ua t io n i n wh ic h  you  find yourse lf liv ing.
Sel ling a  retir ement living  unit may no t be a s s i mp l e  as  t h e s a le  o f  y o u r  o wn  ho u s e ,
a n d i t  ma y  n ot  r et u r n  a  f u ll  ma r k e t  v a l u e  t o  y o u .



R E M A I N I N G  A RE S I D E N T 
I f  y o u  st a y  in  y ou r  o wn  h o me  t h e f a c t t h at  y o u 'g o  d o t t y', o r 'c an  n o  l o n g er  l o ok 
a f te r  y ou r s e lf ' us u a l ly  d o es n 't  a f f e ct  y ou r  r ig h t  to  r e ta i n  o wn er sh i p of  yo ur  p r op er t y.
Thi s ma y  n ot  be  t he  ca se  in  a  r e ti re men t d e ve l o p me n t . Th e  t i t l e, l e as e , l i ce n c e  o r 
c o nt r a c t ma y  g i v e t h e  m a n a g e me n t  o r g a n i s a t i o n  t h e  r i g h t  t o  m o v e  y o u  o n  i f  y o u 
a r e  a ss es se d  a s o f un so u nd  mi nd  o r u na bl e  t o lo o k af t er  y ou r se lf . Bes t t o c h e c k  t h i s 
o u t  c a r e f u l l y . 

A  SA Y  I N  RU N N I N G  TH I N G S 
At  p r e s e n t  o n l y  S t r a t a  a n d  Co mp a n y  Ti t l e s  p r o v i d e  f o r  r e s i d e n t s  h av in g a  s ay  in 
h ow t he  pr op e rt y an d  s er v ic es  a r e ma n ag ed  a n d ru n . Of  c o u r se , y ou  may  n o t wa n t
t h at  r e sp o n s ib i l it y . It 's  a q u e st i o n  o f  pe r s o na l  p re f e r en c e  an d  se l f - in t e r es t . If  y o u
wa nt  s o me o n e  e l s e t o  wor ry  a b ou t i t al l, th en  Le as eh o ld , Don at io n  Sys t ems or  Lo an 
a nd  Li ce nce  ar e the  wa y to go. But remember , t he y d on't hav e t o ask  yo ur  o pi ni on 
o n ho w wel l- ru n  t hi n gs  a re , a nd  wh et he r  y ou  ag re e wit h t he  i n c r e a s e  i n  c h a r g e s 
t h a t  a r e  m a d e  f r o m  t i m e  t o  t i m e . 

T H E  MA N A G E M E N T  OR G A N I S A T I O N 
Th er e a re as  ma ny, i f n ot mo re typ es  of  ma na gement  or ga nis ati on s a s t yp es  o f 
c on tr ac t s. The y ra n ge  f r om t he  Bo dy  Co rp or a te  o r  Boa rd  of  Di re ct or s  u nd e r St ra t a
o r Co mp a ny  Ti tl e wh o  may  hi re  t h ei r o wn  manager, staff and contract services,
through trustee organisations wit h bo a rd s o f ma na g emen t  a nd  ma na ge men t
c ompa ni e s fo r  Lea se h o l d , t o  a  v a r i e t y  o f  o r g a n i s a t i o n s  u n d e r  L o a n  a n d  L i c e n c e 
o r  Do na tio n Sys tems d ep end ing  u pon  th e par tic ul ar commu nit y, ch ari tab le  or 
re li gio us gr oup  in vo lve d. Th e r e  i s ,  a s  y o u  m a y  h a v e  g a t h e r e d  b y  n o w,  n o t h i n g 
s t a n d a r d  a b o u t  h o w  ma n a g e m e n t  o f  r e t i r e m e n t  h o u s i n g  i s  o r g a n i s e d .

Wh at  ma tte rs  is  th e fin anc ia l s tab il ity , t he  qu ali ty  of  ca re , t he ra nge  o f se rv i ce s,
t he  p ro f es si o na li sm of  t h e st af f , th e  e ff ic i en cy  of  t he  management, the long-term
commitment of the organisation, and your rights to proper care and service in
accordance with your title o r co nt r ac t.

Ch ec k i n g t h e se  o ut  r e qu i r e s i n s pe c t i on  o f f i n an c e s  a n d  le g a l  ag re eme nts , tal kin g
to  s taf f a nd  re sid en ts, as  well  as  c omp ari ng  th em wi t h  o t h e r  o r g a n i s a t i o n s  r u n n i n g 
r e t i r e me n t  h o u s i n g .

Whe n it  co me s  t o th e  c ru n ch  wil l  t he  o rg an is a ti on  de li ve r ? Th e  h is to r y of  it s pa s t
p er fo rma nc e, it s fi n an ce s , an d/ o r th e  e xt en t  o f t he  re si den ts' c ont rol , sat isf ac tio n a nd 
in fl uen ce ma y t ell  y ou mor e tha n t he  le gal  a gre eme nt . But ch eck  th at  th e a gr eement 
al so  pr ote ct s y our  interests.
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CONSTRUCTION CONTRACTS

F O R M S  OF  CO N T R A C T 
The  b ui l di ng  pr of es s io ns  ha ve  f o un d i t ne ce s sa ry  to  d ev i se  a  nu mb er  o f  t y p e s  o f 
c o n t r a c t s  f o r  c o n s t r u c t i o n .  I n  a d d i t i o n , t h e  v a r i o u s  p ro fe ss i on al  an d in d us tr y 
b od ie s, ei th e r co ll e ct iv e ly  o r i nd iv i du al ly , h a ve  f o un d  i t i n  t h e  in t e r es t s  of  t h ei r 
me mb e r s  o r  c li e n ts  t o  d e v e lo p  v a r i a t i o n s  o f  t h e  ma i n  t y p e  o f  b u i l d i n g  c o n t r a c t s . 

Su ch  a  si t u a ti o n  l e a v es  t h e p r o pr i e t or , th e  p er s o n  wi s h in g  t o e n te r  i n t o  a 
c o n t r a c t  wi t h  a  b u i l d e r ,  i n  a  c o n f u s i n g  s i t u a t i o n . W h i c h  contract best suits
his/her interests, and represents a fair agreement wi t h  t h e  b u i l d e r . 
Th e  ma i n  t y p e s  o f  b u i l d i n g  c o n t r a c t s  a r e : 

• Lump sum contracts which provide that the builder will under t a k e  t h e  w o r k 
f o r  a  f i x e d  p r i c e  s u b j e c t  t o  a n y  a g r e e m e n t s  c o n c e r n i n g  ' r i s e  a n d  f a l l ' o r 
V a r i a t i o n s '  ( m o r e  o n  t h e s e  l a t e r ) .

• De s i g n a nd bu i l d c o nt r  a c t s  s o m e t i me s  u s e d  b y  p r o j e c t  b u i l d e r s  who may
adapt a standard design to your particular requirements a n d  l a n d ,  o r  d e s i g n 
y o u  a  'o n e - o f f ', a n d  b u i l d  t h e  h o u s e , a l l  f o r  a  ' l u m p  s u m '  w h i c h  i s  q u o t e d  t o 
y o u  b e f o r e  t h e  h o u s e  d e s i g n  i s  f i n a l i s e d . Th e  q u o t e  wi l l  u s u a l l y  b e 
c o n d i t i o n e d  b y  ' p r o v i s i o n a l  s u ms '  f o r  f o o t i n g s ,  d r a i n a g e ,  e t c .  ( mo r e  o n  t h e s e 
l a t e r ) .

• Co s t  pl u s  c o n t r  a c t s  wh e r e  t h e  b u i l d e r  i s  p a i d  f o r  t h e  a c t u a l  c o s t  o f ma te r ia ls 
a nd  l ab ou r a s th e  wor k p ro ce e ds  p lu s  a n a gr ee d f ee  o r  p e r c e n t a g e  o f  t h e  c o s t .

• Co n s t r  uc t i o n ma na g e me n t  c o n t r  a c t s  a r e  a  r e c e n t l y  d e v e l o p e d  form of
contract where a builder or construction management company undertakes, for
a fee, to manage trade suppliers and c o n t r a c t o r s ,  w h o  a r e  d i r e c t l y  e n g a g e d  b y 
t h e  p r o p r i e t o r  t o  c o n s t r u c t  t h e  b u i l d i n g . T h e  p r o p r i e t o r  i n  e f f e c t  b e c o m e s  t h e 
g e n e r a l  building contractor with an expert agent to advise and assist with t h e 
ma n a g e me n t  o f  t h e  b u i l d i n g  p r o g r a mm e .

• Sc he du l e  o f  r  a t e s  c o n t r  a c t s  a r e  u s u a l l y  u s e d  w h e r e  t h e  q u a n t i t i es  a r e
d i ff i c u lt  t o  a c c ur a t e ly  c a lc u l a te , s uc h  as  f o un d a t io n  wor k s  on  a  c o mp le x  s it e ,
a n d r a t es  a r e a g re e d  fo r  s pe c i f ic  t y pe s  of  wo rk  wi t h  q u a n t i t i e s  b e i n g  m e a s u r e d 
o n  t h e  j o b . 



R O L E  OF  I N D U S T R Y  AS S O C I A T I O N S 
Such organisations as the Royal Australian Institute of Architects, t h e  Ma s t e r 
Bu i l d e r s  Fe d e r a t i o n , t h e  Ho u s i n g  I n d u s t r y  As s o c i a t i o n , th e Bui ldi ng  Owner s and 
Ma na ger s Ass oci ati on , t he Bu ild ing  I ndu st ry  Spe c ia li s t Co nt r ac to r s Org an is a ti on  of 
Aus tr al i a, Th e St an d ar ds  Association of Australia, to mention some major
professional associations, have developed their own versions of these contracts.

Whichever form of contract is proposed it is important to realise t h e  e s s e n t i a l 
a d v a n t a g e s  a n d  d i s a d v a n t a g e s  o f  e a c h  b a s i c  t y p e . 

ADVANTAGES AND DISADVANTAGES OF VARI OUS CONTRACTS

Lum p s um  c o nt r  a c t s  h a v e  t h e  a d v a n t a g e  t h a t  t h e  p r i c e  i s  d e t e r mined against a
set of plans and specifications, which the builder takes to accurately represent the
intentions of the proprietor, and c o n s e q u e n t l y  t h e  p r i c e  c a n  b e  f i x e d  s u b j e c t  t o 
' r i s e  a n d  f a l l ',  'p ro vis ion al  su ms' a nd 'va ri ati ons '. It  is  t he typ e of con tr act  ge ne ral ly
p r e f e r r e d , t h o u g h  n o t  a l w a y s  a t t a i n a b l e . I n  a d d i t i o n , t h e r e  a r e  a  n umbe r o f we l l- 
e st ab li s he d f or ms  t h at  h a ve  s to o d th e  t es ts  of  t i me , a r b i t r a t i o n  a n d  t h e  c o u r t s . 

D e s i g n  a n d  b u i l d  c o n t r  a c t s  p r o v i d e  t h e  a d v a n t a g e  t h a t  t h e y  include the cost
of design and preparation of plans and specifications, and the disadvantage that
they may be conditioned by provi si ona l s ums o r s pe cif ic ex clu sio ns  wh ich  c oul d
re su lt in si gni fic an t a d ju s t men t s  to  t he  c o nt r a c t p r i ce  b e fo r e  c o n s tr u c t io n 
c o mme n c es  o r  i s co mp l et ed . The re  ar e a ls o no  st an d ar d fo r ms  o f  c on tr a ct  p r es en tl y 
agreed by industry professional bodies. The contract forms have u s ua l l y  b e e n 
p r ep a r e d b y  in d i vi d u a l c o mpa n i e s t o  me e t  t h e i r o wn  n e e d s  a n d  s u i t  t h e i r  o wn 
i n t e r e s t s .

Cost plus contracts contain many risks for the proprietor such as not  knowi ng
wit h reas onable  certa inty t he fin al pri ce, no t plac ing an y i n c e n t i v e  o n  t h e  b u i l d e r ,
n o r  n e c e s s a r i l y  t h e  o wn e r ,  t o  l i m i t  t h e  ov er all  pr ic e, or co nst ruc ti on time. Th ey
al so  in vol ve  di ffi cu lty  in  a c cu r a t el y  d ef i n in g  t he  me an i n g  o f  'ac t u al  c o st ', an d 
l i ab i l i ty  f o r d ef ec ti v e wo r k. Exc e pt  wh er e it  is  v e ry  d if f ic ul t  t o de f in e t he  e xt e nt  o f 
wo r k  a t  t h e  b e g i n n i n g  t h e y  s h o u l d  g e n e r a l l y  b e  a v o i d e d .

Co ns t r  uct i o n ma nag e me nt  c o nt r  a c ts  a r os e  d ur i n g  t h e  1 9 7 0 s i n  a period of very
high inflation. They were designed to cope with b u i l d i n g  p r o g r a mm e s  wh i c h 
r e q u i r e d  c o n s t r u c t i o n  t o  c o mme n c e  b e f o r e  d e s i g n  a n d  d o c u me n t a t i o n  we r e 
c o m p l e t e d . Th i s  u s u a l l y  a pp li ed  to  l a rg e bu i ld in g s. Con s tr uc t io n ma n ag eme nt 
c on tr ac t s ha v e been used in residential work either where proprietors want to do
things in a hurry (as above), or the work does not constitute a full 'bu il di n g jo b '
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a nd  i t i s di f fi cu lt  to  f i nd  b ui l de rs  pr ep ar e d to  ta ke  i t  o n.
The  r is k  f or  th e pr o pr ie t or  i s f in di n g th ems el ve s  i n th e  p os i ti on  o f  b e in g  a n

o wne r - b ui l d e r, wit h o u t t h e  r e a l  e x p e rt i s e t o  kn o w wh e t h er  t h e  wo r k  i s  s a t i s f a c t o r y 
o r  n o t , a n d  wi t h o u t  t h e  p r o f e s s i o n a l  o r  b u i l d i n g  i n d u s t r y  i n f l u e n c e  t o  h a v e 
d e f e c t i v e  w o r k  r e p a i r e d  o r  r e do n e . Th e  ro l e  o f  t he  c o ns t r u ct i o n  ma n ag e r  in c l u de s 
ma na g e men t  of suppliers and subcontractors and inspection of the works. The
c o n s t r u c t i o n  ma n a g e r  i s  n o t  t h e  b u i l d e r , i n  t h e  t r a d i t i o n a l  s e n s e  o f  t h e  wo r d ,  a n d 
t h e r e i n  l i e s  t h e  r i s k . 

I n ad di t io n, st an da r d fo r ms  o f t he  c o nt ra ct  ha ve  on ly  b e en  r e ce nt ly  ag re ed by th e
Ro ya l Aust ra lia n I ns tit ute  o f Arch it ect s a nd  th e Mas ter  Bui ld er s  Fed e ra ti on  of 
Aus tr al i a, a n d ha ve  no t s to od  t h e te s t of  t i me  and usage.

S c he d u l e  o f  r  a t e s  c o nt r  a c t s  c a r r y  m a n y  o f  t h e  r i s k s  a s s o c i a t e d  with the Cost
plus contract except they should attempt, as far as p os si bl e , to  es ti ma t e th e 
q ua nt it i es , a nd  t he r eb y r ed uc e t he  u n kn own f i n a l  p r i c e  t o  a n  a r e a  o f  p r o b a b i l i t y . 

ADVICE ON BUILDING CONTRACTS
As yo u may  h a ve  g at h er ed , b ui ld i ng  c o nt ra ct s  a re  a s pe ci al i se d f ie ld , a n d e v e n t h e 
v a ri o u s  b u i l di n g  i n d u st r y  pr o f e ss i o n al  b od i e s  h a v e  n o t  p r e p a r e d  s t a n d a r d  f o r m s  f o r 
a l l  t y p e s  o f  c o n t r a c t s . No r  i s  e v e r y  a rc hi te c t or  so li ci t or  e q ui pp ed  to  a d vi se  y o u. An 
a rc hi te c t ma y  h av e a d mi n i s t e r e d  m a n y  l u m p  s u m  c o n t r a c t s  b u t  h a d  l i t t l e 
e x p e r i e n c e  with other types of contract. Neither is the architect a specialist in
c on tr ac t  l aw. He ma y  h av e  r ea d f ou r o r fi ve  bo ok s  a nd  t h e Ro y al  Australian
Institute of Architects' Practice Notes, be well versed in t h e  p r o c e d u r e s  o f 
a d m i n i s t e r i n g  a  b u i l d i n g  c o n t r a c t  a s  a  r e s u l t  o f  y e a r s  o f  p r a c t i c a l  e x p e r i e n c e ,  b u t 
h e  i s  n o  s o l i c i t o r . 

Yet , as  no te d  e ar li e r, y o ur  s ol i ci to r  may  n o t ha v e s pe ci al i se d i n b u il d i n g l a w a n d 
c o nt r a c ts , a nd  c on s e q ue n t l y ma y  n o t  ha v e  t h e  ex pe rie nce  whic h wil l q uic kl y
pi np oin t p ro ble ms an d d iff ic ult ies  i n a  p a r t i c u l a r  b u i l d i n g  c o n t r a c t , o r  b u i l d i n g 
p r o j e c t .

If you are concerned about the appropriateness of a particular c o nt r a c t, o r 
c o nt r a c tu a l  cl a u se , i t ma y  b e  wis e  t o s e ek  t h e a d v ic e  o f both a solicitor and
architect experienced in building contracts and t h e i r  a d m i n i s t r a t i o n  f o r  t h e  t y p e 
o f  w o r k  y o u  i n t e n d  t o  u n d e r t a k e .



PROPRIETOR/OWNER'S OBLIGATIONS
I t  m a y  c o m e  a s  a  s u r p r i s e  b u t  t h e  p r o p r i e t o r  u n d e r  a  b u i l d i n g  c on tr ac t  h as  ma ny 
o bl ig at i on s o th er  t h an  t h os e of  pa yi n g fo r t he  c o st  of  t he bui ld ing . Some t hat  c an
le ad  to  di ff icu lti es  ar e o ut lin ed be low:

N O T  WI T H H O L D I N G  CE R T I F I E D  PA Y M E N T S 
P r o p r i e t o r s  s o me t i m e s  wr o n g l y  b e l i e v e  t h e y  h a v e  t h e  r i g h t  t o  withhold
payments to the builder even after progress payment ce rt ifi cat es  ha ve be en iss ue d.
Fa il ure  to  p ay wit hi n t he sp eci fie d time a f t e r  i s s u a n c e  o f  a  c e r t i f i c a t e  ma y  r e s u l t  i n 
b r e a c h  o f  t h e  c o n t r a c t , a n d e n t it l e  th e  bu i l d er  t o  c h a n ge  i n te r e st  o n  t h e  amo u n t
c e rt i f i ed  a s  we l l  a s  p r o v i d i n g  g r o u n d s  f o r  t h e  b u i l d e r  s t o p p i n g  w o r k .

P O S S E S S I O N  O F  TH E  SI T E 
Sh ou l d  th e  p ro p r ie t o r  d e l a y t h e  b u i l de r  in  s t ar t i n g wo r k a f t er  t he  c on tr ac t  i s s ig ne d
i t ma y r es ul t  i n bo t h a c la im f o r ex t en si on  of  t i me  a n d  e x t r a  c o s t .

S E T T I N G  OU T  TH E  BU I L D I N G  WO R K S 
An y e r r or s  i n p l an s , in c l u di n g  di me n si o n s, p r ep a r e d b y  or  o n  b e h al f  o f  t h e 
p r o p r i e t o r  c o u l d  i n v o l v e  a  c l a i m  f o r  e x t r a  c o s t . 

S I T E  CO N D I T I O N S 
Under some contracts the proprietor gives a guarantee that the site wi ll 
sa ti sfa cto ri ly sup po rt the  work s, i.e. the  b uil din g and  an y dri ves , s te ps , r et ai n in g
wal ls , e tc . Sho ul d i t no t , th is  co ul d  c on st i tu te  a cl ai m f o r  e x t r a  c o s t s . 

V A R I A T I O N S 
Va ri a t i on s  a ri s i ng  f r om e r ro r s  in  d o cu me nt s , un f o r es e e n  s i t e  o r  f o u n d a t i o n 
c o n d i t i o n s ,  c h a n g e s  i n  d e s i g n  o r  s e l e c t i o n  o f  i t e ms  covered by provisional sums,
delays, or instructions by the propr i et o r  to  c h an g e  t h e  de s i g n o r  co n s t ru c t io n 
me th o d s  wi l l  p r o ba b l y  result in a claim for a change in the contract sum and
possibly the t i me  f o r c o mpl e t io n .

I N S U R A N C E 
The contract will describe the insurance requirements which apply t o  b o t h  t h e 
b u i l d e r  a n d  t h e  p r o p r i e t o r .  I t  i s  i m p o r t a n t  f o r  t h e  proprietor to realise that
the builder's insurance stops at the date of p ra ct ic a l co mpl et io n ; th a t fo r a lt er a ti on s
a nd  a dd i ti on s  t he  p r op ri e to r is  re sp o ns ib le  fo r i ns ur in g  t he  ex is ti n g st r uc tu re  an d
c on te nt s ; if  th ey  r e ma in  li vi ng  in  t h e re si d en ce  th en  t h ey  a r e no rma ll y f ul ly 
r es po ns i bl e f or  t he  se ct i on  t he y  o cc u py ; if  th ey  oc cu py  pa rt  of  t he  bu il d in g b e f o r e 
c o m p l e t i o n  t h e y  b e c o me  r e s p o n s i b l e  f o r  i t s  i n s u r a n c e ;  a n d  that the builder is
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entitled to receive evidence that the proprietor's i n s u r a n c e  i s  a d e q u a t e , a n d  v i c e 
v e r s a . 

W i t h  i n s u r a n c e  m a t t e r s  c o n t a c t  a n  e x p e r t . 

P R A C T I C A L  CO M P L E T I O N  AN D  DE F E C T S 
Pr ac tic al co mpl eti on  is  th at  da te at  wh ich  t he bui ld ing  is  a gre ed to  be  reasonably fit
for use and occupation, and where any defects or o mi ss io n s th a t ex is t  d o n ot 
p re ve nt  th e b ui ld in g  f ro m b ei ng  us ed  fo r its intended purpose. It is also the date at
which the defects period commences, and the owner becomes responsible for
insurances. Agr ee in g  t ha t  t he  j o b is  'p ra ct i ca ll y  c ompl e te ' a nd  t ha t  a ll  th e own er 's 
d e f e c t s  c l a i ms  a r e  l e g i t i m a t e  c a n  s o me t i me s  c a u s e  d i f f i c u l t i e s .

R E T E N T I O N  FU N D ,  BA N K  GU A R A N T E E  OR  MA I N T E N A N C E 
C O NT R A C T 
Th e r e t en t i o n f u nd , t ha t  s um o f  mo n e y, o r t h e  b a n k  g u a r an t e e  o r  maintenance
contract offered as an alternative as security against f a i l u r e  o f  p e r f o r ma n c e  b y 
t h e  b u i l d e r ,  d o e s  n o t  b e l o n g  t o  t h e  p ro pr ie t or . I n th e c as e o f a re t en ti o n su m i t
mus t be  de po s it ed  i n to  a  b a n k , a n d  a n y  i n t e r e s t  b e l o n g s  t o  t h e  b u i l d e r .  I t  o n l y 
b e c o me s  p a ya b l e  t o  t he  b ui l d e r u p o n s a t is f a c to r y  c o mp le t i o n o f  th e  wor k s , u s u al l y 
5 0  p e r  ce n t  on  p ra c t i ca l  c omp l e ti o n  an d  50  p e r c e n t o n  sa t i s fa c t or y  c omp l e ti o n  of 
t h e d e f ec t s  li a b il i t y  p e r i od . Sho u l d  t h e  b u i l de r  f ai l  t o s a t is f a ct o r i ly  c o mp l e t e t h e 
wo rk s  t he  p r op r i et o r  ma y  use the retention sum or bank guarantee to carry out the
necessary r e pa i r  or  a d di t i on a l  wo r k , b u t  mu s t  ac c o un t  f or  i t s u s e  i n  t he  c as e  o f
a r bi t r a ti o n .

T R A P S 
Pr ov i s i on a l  su ms , v a r ia t i o ns , r is e  a nd  f al l  c la u s e s, d e la y s , n o n -co mp lia nce  with 
in st ruc tio ns , p oor  q ual ity  work man sh ip and  d efe cts , a r e  s p e c i a l  l i t t l e  t r a p s  i n t o 
wh i c h  e v e n  t h e  mo s t  e x p e r i e n c e d  c a n , f r o m  t i me  t o  t i me , f a l l . 

Pr ov i s i ona l  sums  a r e o f t en  a  ne c e ss a r y  p a r t  o f  a  c o n t ra c t , b u t  t h e y  s ho ul d b e ke p t
t o a mi n imum. The y a re  s u ms  o f mon ey  se t as i de  f o r items of work or materials to
be supplied that cannot be accurately c os te d o r se l ec te d a t th e  t ime t he  c o nt ra ct  is 
s ig ne d. Th ey  ma y co v er  s u ch  t h in g s  as  r oc k  e xc a v a ti o n , s e p t ic  d ra i n a ge , b ri c k s ,
t i le s , ba t h s , et c. Th ey ar e e sti ma tes  wh ic h, whe n fin all y pri ced , may  co st  mo re or 
l es s th a n al l owed . I f th e y ha ve  be en  un de r- e st ima te d, b y  e rr o r or  i n te n t i on a l l y, o r
b e ca u s e  t h e  pr o p ri e t o r we n t o u t  a n d  ch o s e t h e  mo s t  ex pe nsi ve fl oor  ti le s o r s to ve,
th en  ex pec t you r b ud get  to  b e a ffe ct ed.



Var ia ti o ns  a re  a  p a in  i n  t he  n e ck  f o r ar ch i te ct s , a so u rc e o f wi nd f al l p r of i t s  f o r 
b u il d e r s i f  th e y  c a n  ge t  a wa y  wit h  i t, a nd  a  pi t  o f a n x ie t y  f or  p ro p ri et o rs  b ec a us e
t he y fe a r th e y're  b e in g r ip pe d o ff . I t is  b e st  t o  t hi nk  th ro u gh  e ve r yt hi n g ca re f ul ly 
b ef or e y ou  s i gn  t he  co nt r ac t, a n d d o n ' t  c h a n g e  y o u r  m i n d  a f t e r wa r d s . O r  i f  y o u 
h a v e  t o ,  g e t  t h e  v ar ia ti o n c os te d o r ca r ef ul ly  es ti mat ed  b e fo re  yo u ag r ee  t o  i t, a n d
p ut  i t  d o wn  i n  wr i t i n g  s i g n e d  b y  b o t h  t h e  b u i l d e r  a n d  y o u r s e l f  b e f o r e  w o r k  o n  t h e 
v a r i a t i o n  s t a r t s . 

Ri se  a nd f a l l t h es e  d ay s  i s i n va r i a bl y  o nl y  'ri s e ' a n d  'n o  fa l l '. Th e re  are 'standard'
procedures for calculating the rise over the period of t h e j o b  o f  t he  c os t  o f l a bo u r 
a n d ma t er i a l s. The y  a re  o f te n  c omp l i c a t e d , a n d  g i v e  c r e d i t  o n l y  t o  t h e  i n g e n u i t y  o f 
o u r  l a b o u r  a wa r d  s ys te m, th e s ta ti st i ca l met ho ds  of  t h e Au st r al ia n  Bur ea u  o f
Sta ti st i cs , a n d  c o mp l i c a t i o n s  o f  t h e  b u i l d i n g  i n d u s t r y .

I n v a r i a b l y  p r o p r i e t o r s  f e e l  h a r d  d o n e  b y , b u t  i n f l a t i o n  h a s  b e e n  wi th  us  ev er 
si nc e t rad e and  cu rr enc y wer e i nve nt ed. In  t ime s o f hig h i n fl a t i on , i t i s  o f t e n d i f fi c u l t
t o  o b t a in  f i xe d  pr i c e  c o n t ra c t s , s o  'r i s e a n d  f a l l  c l a u s e s '  a r e  s o me t h i n g  y o u  m a y 
s i m p l y  h a v e  t o  l i v e  wi t h .

Del ay s c an  o cc u r fo r  a ll  s o rt s o f re as o ns  s u ch  a s r ai n, st ri ke s , fa i lu re  in performance
of architects or engineers, tradesmen or suppliers n o mi n a t e d  b y  t h e  p r o p r i e t o r , 
f a i l u r e  o f  t h e  p r o p r i e t o r  t o  g i v e  i n st r u c ti o n s  i n  ti me , p a y  pr o g r es s  p ay me nt s  o n
t i me , g iv e  a cc e s s t o  the  site, probl ems of  an or der fr om a Council , Wate r Boar d or
Cou nty Co u n c i l ,  o r  s i mp l y  f r o m p o o r  o r g a n i s a t i o n  b y  t h e  b u i l d e r .

De la ys are , in fac t, un for tu nat ely  n ormal, a nd it is  no t u nr eal ist ic  to  e x p e c t  a  1 0 - 
2 0  p e r  c e n t  l e g i t i m a t e  e x t e n s i o n  o f  t i me . 

Of course builders often seek reasons for extensions of time to c o v e r  t h e i r  o wn 
p r o b l e ms  r e s u l t i n g  f r o m o v e r c o mm i t t i n g  t h e mselves, or not being able to get
subcontractors to perform on time. Pr op rie tor s are  ri gh tly  su sp ici ous  o f c lai ms  fo r
ex te nsi on of  ti me an d s hou ld  se ek do cument ar y e vid en ce, if  c omp let io n b y a  c ert ain 
da te  is  i mpo r t a nt , o r wi ll  a f fe c t  co s t s , r e n t o r  f i n a nc e  c ha r g e s. Ho we v e r, p u s h i n g 
t h e  b u i l d e r  t o  b u i l d  t o  u n r e a l i s t i c  t i me  s c h e d u l e s  i s  a l s o  a s ki n g  fo r  t ro u b le .

Bui l de r  '  s  no n - c o m pl i a n c e  wi t h i n s t r  uc t i o n s , wh e t h e r  t h e y  a r e  g i v e n  b y  t h e 
p r o p r i e t o r  o r  t h e  a r c h i t e c t ,  m a y  b e  g r o u n d s  f o r  t e rmi n a ti n g  th e  co n t r ac t . Th i s ,
h o we v e r , i s  th e  la s t  st e p , a n d  sh o u l d be taken only after all other reasonable
methods to overcome the p r o b l e ms  h a v e  b e e n  t r i e d . 

Ce rt a i n ly  a l l i n st r u c ti o n s  s h o u ld  b e  p u t  i n  wri t i n g. By  wr i t in g  it  down, keeping
a copy, and having the builder or his foreman sign b ot h hi s  a nd  yo ur  c o py , mos t
p ro bl ems  o f n on -c omp li an c e wi ll  no t oc cu r.
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If  t hey  pe rs ist , y ou 've  go t pro ble ms  an d n ee d a n a rc hit ect , or if yo u have one,
both of you need a solicitor, patience, perseverance, and, i n  t h e  l o n g  r u n , 
p r o b a b l y  a  n e w  b u i l d e r .

Po o r   qua l i t y  wo r  k ma ns h i p a n d de f e c t s  a r e  t h e  p e r e n n i a l  problems of the
building industry. Every proprietor has his tale of wo e ,  e v e r y  a r c h i t e c t  h i s  s t o r y 
o f  f r u s t r a t i o n .

Th e s o l ut i o n  l i e s i n  a wa t ch f u l  a n d  in f o rme d  ey e  b ei n g  on  t h e s i te  a t  t h e  ri g h t 
t i me . But  e v en  t hi s  i s n o  gu a r a nt e e . De f ec t i v e ma t er i a l s ma y  n o t  s h o w t h e i r 
we a k n e s s  u n t i l  s o me  t i me  a f t e r wa r d s . Ne w p ro du ct s  i n t he  mar k et  p l ac e ma y  h av e 
b ee n in a de qu a te ly  e n gi ne e re d o r  t e s t ed . Cer t a in  t r ad e s  ma y  h av e  c ov e r ed  t h e wo r k
o f  o t h e r t r a de s  b e f o r e  y o u  c o u l d  i n s p e c t  i t . 

Th e Au s tr a l i an  b ui l d i ng  i n du s t r y h a s  i t s  g o o d  b u i l de r s , a v e r ag e  bu i l d er s  a nd 
l o us y  b ui l d e rs . Pr o p r ie t o r s a l s o g e t  wh a t t h e y p a y  f o r . To p  q u a l i t y  c o n s t r u c t i o n 
i n v a r i a b l y  c o s t s  t o p  q u a l i t y  p r i c e s .

P o o r  w o r k ma n s h i p  i s ,  h o w e v e r , a  t r a p  t h a t  o n l y  t h e  w a r y  c a n  av oi d. If yo u
ha ve  ne ith er  th e t ime n or sk ill s t o be 'wa ry ', it 's bes t to hire the skills, and check
your experts carry sufficient professional i n de mn i ty  i n su r a nc e  t o c o v er  e v en  t h e
e r ro r s  th e y  ma y  ma k e  fr o m t i m e  t o  t i me . 

The world of building contracts is full of pitfalls even for architects, engineers
and builders. For the proprietor, the best a d v i c e  i s  s e e k  a d v i c e . I t  c a n  b e  f a r  l e s s 
c o s t l y  a n d  p a i n f u l  t h a n  l e a r n i n g  f r o m  t h e  b o t t o m  o f  t h e  'p i t s  a n d  t r a p s '  a l o n g 
t h e  w a y . 

LICENSING OF BUILDERS
In  a lmo st al l Stat es  in  Au st ral ia re sid ent ia l b uil de rs ar e req uir ed  to  be  l ic en se d  u nd e r
Sta te  l a w. Th e va ri o us  Bu il de rs  Li ce n si ng  Au th or i ti es  a d mi n i s te r  t he  Sta t e  Ac t . It  i s 
i mpo r t a nt  t o  c h e ck  t h at  y o ur  b u il d e r  i s  l i c e n s e d .  Fa i l u r e  t o  d o  s o  m a y  p r o v i d e 
l e g a l  p r o b l e ms  s h o u l d  a  d i s p u t e  a r i s e .

W H A T  I F  YO U  GE T  I N T O  A FI G H T ? 
Yo u  c a n  e x p e c t  f r u s t r a t i o n ,  d e l a y , e x t r a  e x p e n s e  a n d  a n  o u t c o me  w h i c h  ma y  o r 
m a y  n o t  b e  t o  y o u r  w i s h e s  a n d  l i k i n g .



C o n t r a c t s  h a v e  c l a u s e s  c o v e r i n g  t h e  c i r c u ms t a n c e s  b y  w h i c h  e i th e r  th e 
p r op r i e to r  o r t h e b u i ld e r  ma y  t er mi n at e  th e  c on t r a ct . The y  a ls o  ha v e  cl a u s es  s e tt i n g 
d o wn  t h e p r o ce d u re s  s ho u l d  t h e  pa r t i es  f al l  into dispute. Usually these procedures
result in arbitration, with resultant expenditure by both parties for the arbitrator's
fees, and if t h e  p a r t i e s  s o  c h o o s e , s o l i c i t o r s , b a r r i s t e r s  a n d  e x p e r t  wi t n e s s e s '
costs. In all, it can result in thousands, tens of thousands, and even h u n d r e d s  o f 
t h o u s a n d s  o f  d o l l a r s  f o r  t h e  l o s i n g  s i d e . I t  c a n  t a k e  mon th s o r ye a rs  b ef o re  t h e
a rb it ra t io n h ea ri ng  co mme nc es , a nd  d a ys  o r  w e e k s  o f  h e a r i n g  t i me . 

And  y ou  ma y n ot  win . I t wil l de p en d o n th e e vi de n ce , th e  wri t te n a n d 
r e c o l l e c t e d  e v i d e n c e  o f  c o n v e r s a t i o n s , i n s t r u c t i o n s  a n d  d e c i s io ns , o n th e  q ua li t y of 
p la ns  a n d sp e ci fi ca t io ns , o n th e  t es t imon y o f e x pe r t  wi t n e ss e s , o n  th e  i nf o r med 
o p in i o n  o f  t he  a rb i t r at o r s , a n d  o n  t h e  s k i l l , t e n a c i t y  a n d  p r e p a r a t i o n  o f  s o l i c i t o r s 
a n d  b a r r i s t e r s , i f  involved.

Wh ic h i s a ll  go od re aso n f or  pr epa ri ng des ig ns car ef ull y, th oro ugh l y 
d o cu me n ti n g  in t e nt i o n s i n  th e  p la n s  an d  sp e c i fi c a t io n s , c a r e fu l l y p r e pa r i n g a n d 
u n de r s t an d i n g y o ur  c o nt r a c t, e n su r i n g wr it t e n  r e c o rd s  a re  k e pt  o f a l l  i n s t ru c t i on s 
a n d s i t e me e ti n g s, c a re f u l ly  c h ec k i n g a l l v a r i a t i o n s  a n d  c l a i m s  f o r  e x t e n s i o n s  o f 
t i m e , k e e p i n g  o n  g o o d  personal terms with your builder and his subcontractors,
being fair a nd  r ea s on ab l e in  a l l de c is io ns , whi l e ex pe c ti ng  an d in s is ti n g on  t h e s a me 
i n  r e t u r n , a n d  t a k i n g  g o o d  a d v i c e  f r o m  y o u r  p r o f e s s i o n a l  a d v i s e r s ,  b e  t h e y 
s o l i c i t o r s ,  a r c h i t e c t s  o r  e n g i n e e r s .

I f yo u d o al l  t ha t, ha ve  go od  we at he r , no  s t ri ke s , a pe r io d o f lo w i nf la t io n, a 
b ui ld er  an d s ub co nt r ac to r s wh o k no w h ow t o b ui ld  we ll , an d a l itt le  lu ck, y ou may 
ac tu all y e nj oy the  p roc ess  o f e nte ri ng int o, a n d  c o mp l e t i n g  a  b u i l d i n g  c o n t r a c t  f o r 
y o u r  h o u s e  o r  a l t e r a t i o n s .

CONTRACTS FOR PROFESSIONAL SERVICES
I f, a ft e r al l  t hi s, yo u f ee l it  wi se  or  n ec e ss ar y  t o en g ag e a n ar ch i te ct , s o li c i t or  o r 
e n gi n e e r, y o u wi ll  f i nd  y o ur s e l f e n t er i n g i n t o a  c on t r a ct  for professional services.

Yo u r  c o n t r a c t  ma y  b e  v e r b a l ,  a n  e x c h a n g e  o f  l e t t e r s ,  o r  t h e  c o mp l e t io n  o f a 
f o rma l  co n t r ac t  do c u men t . Pr e f e ra b l y  f o r  a n y t hi n g  o th er  t h an  a  si mp le  ta sk , i t wi l l
b e th e l at te r , co mp l et io n  o f a f or ma l  co nt rac t. By  no w, th e r isk  o f n ot pu tti ng it  do wn
in  writ ing  s hou ld be  self-evident.

Eac h of  th e p ro fe ss i on al  in st it u te s h av e de v is ed  st an da r d fo r ms  o f e ng ag e me nt 
p ro ce du r es  f o r th ei r  memb er s to  us e i n co nt r ac ti n g wi th  th ei r c lie nt s. The se 
ge ne ral ly de scr ibe  t he var ie ty of se rvi ces  y ou can  b u y ,  a n d  p r o v i d e  a  g u i d e  t o  t h e 
r e c o m m e n d e d  f e e s  t h a t  m a y  b e  c ha rg ed . An a pp ro ac h  t o t he  l oc a l ch a pt er  o r 
d iv is io n  o f t he  Roy a l Australian Institute of Architects, Association of Consulting
Engi ne ers  of  Aust ral ia  or  La w Soc iet y wil l p ro vid e y ou  wi th a cop y o f b ro ch ur e s
d es cr ib i ng  s e rv ic es , c on t ra ct s f or  e n ga ge me n t an d  r ec omme n d e d  f e e  s c h e d u l e s .
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Yo ur  co ntr ac t f or pr ofe ssi on al ser vi ces  is  e sse nti al ly dif fe ren t f ro m a  pr o p e rt y 
p u rc h a s e o r  bu i l di n g  co n s t ru c t i on  c o nt r a ct  i n  t h a t  y o u  ar e  b uy in g t he  t i me  o f
p ro fe ss i on al s  a nd  t h ei r s ta ff  t o  p ro v id e yo u  wit h  e xp er t  a dv i ce , an d  t he  ne ce ss a ry 
d oc umen t s, t o  e na bl e  y ou r  p ro pe r ty  o b j e c t i v e s  t o  b e  a c h i e v e d .  T h e  r e s u l t 
o f  y o u r  c o n t r a c t  f or  p ro f es si o na l se r vi ce s  may  b e  a n o pi ni on  (g iv e n ve rb a ll y o r
i n w r i t i n g ) , a  t i t l e  d e e d ,  a  s e t  o f  d r a w i n g s ,  s p e c i f i c a t i o n s  a n d / o r  c o n t r a c t s —a n d 
n e g o t i a t i o n s ,  i n s p e c t i o n s  a n d  c o n t r a c t  a d mi n i s t r a tion carried out on your behalf.
The tangible result is expressed in y o ur  a c qu i s i ti o n , e i t he r  b y p u r ch a s e  o r 
c o ns t r u ct i o n , o f  t h e  re s i d en t i a l  p r o p e r t y  o f  y o u r  c h o i c e  o r  p r e f e r e n c e . 

W H A T  YO U  PA Y  FO R 
Yo u p a y  t o  o bt a i n e x p er t  p ro f e s si o n a l a s si s t a nc e  t o a c h ie v e  yo u r  p r e f e r r e d 
p r o p e r t y  o b j e c t i v e s . I t  i s  i mp o r t a n t  t h a t  y o u  c h e c k  t h a t  your intended architect,
solicitor or engineer has the necessary e x p e r i e n c e ,  e x p e r t i s e , wi l l  a n d 
c o mm i t me n t  t o  h e l p  y o u  a c h i e v e  those objectives, and that the contract of
engagement clearly expresses those objectives, and the methods to be used in
achieving the m.

P R O F E S S I O N A L  ER R O R  AN D  PR O F E S S I O N A L  I N D E M N I T Y 
I N S U R A N C E 
Ev er y b o dy  i s  f a l li b l e , c l i en t s , b u i l de r s , a r c hi t e c ts , s ol i c i to r s  a n d  e ng in ee r s. Th e
f al li bi l it y o f cl ie n ts  r e su lt s i n th e m li vi n g wi t h th ei r  mi st ake s. Fo r b uil de rs the y hav e
to  p ay for  u nsa tis fa cto ry wo rk to be  r eb ui lt . For  th e pr o fe ss i on al  wh o ma k es 
mis ta ke s  t he r e is  t h e co s t of  pr of ess ion al  in demni ty ins ur anc e p re miu ms, a nd of
re do ing  th e pla ns a n d  s p e c i f i c a t i o n s  i f  t h e  m i s t a k e  i s  d i s c o v e r e d  b e f o r e  t h e  b u i l d e r 
b u il d s  it .

Ar ch i t e ct s , so l i ci t o r s a n d  e n g i ne e r s  c a n  i n s u re  a g ai n s t  t h e  ri s k s o f  s uc h
mis ta ke s , an d  a re  f o ol is h  i f th e y do  no t. Th e co s t of  r e pa ir i ng  a  mi st a k e  wh i c h
a r bi t r a to r s  or  t he  c o ur t s  de c i d e a r i se s  fr o m er r o r s b y  the professional can result in
tens, hundreds of thousands, or mi l l i o n s  o f  d o l l a r s  i n  b u i l d i n g  a n d  l e g a l  c o s t s .

Cl i e n t s  a r e  s e n s i b l e  i f  t h e y  e n q u i r e  a b o u t  b o t h  t h e  e x t e n t  o f  p r o f e s s i o n a l 
i n d e mn i t y  i n s u r a n c e  t h e i r  a r c h i t e c t , s o l i c i t o r  o r  e n g i ne e r  ca r r i es , an d  t he  n a tu r e  of 
t h e r i s ks  t h ei r  ty p e  of  p r oj e c t  ma y  en ta il. Sh ou ld the re  be  sp ec ial  ri sk s i t may  be 
wi se  to  co ns ide r p ay ing  t he  p re miu m f or  a dd i ti on a l in su r an ce  co ve r, al th o ug h th e 
a dd it io n al  cov er may  need to be mainta ined f or fiv e to t en yea rs. Bu ilding s ofte n
h a v e  a  w a y  o f  n o t  s h o w i n g  p r o b l e ms  u n t i l  s e v e r a l  y e a r s  a f t e r  construction.

W h i c h e v e r  w a y ,  i t  i s  w e l l  t o  b e  i n f o r m e d  o f  y o u r  r i s k s ,  a n d  t h e  i n s u r a n c e 
y o u r  p r o f e s s i o n a l  a d v i s e r s  c a r r y . 


